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1. Introduction

This paper presents a history of the process by which applicants for broadcast licenses have
been awarded licenses directly by the Federal Communications Commission (“FCC”). The paper has
been prepared as a deliverable for the Study of Estimation of Utilization Rates/Probabilities of
Qbtaining Broadcast Licenses from the FCC (the “Comparative Hearing Studyv”). The Study will
assist the FCC in implementing Section 257 of the Telecommunications Act of 1996 (<1996 Act”)!
and Section 309(}) of the Communications Act of 1934 (1934 Act™).” Section 257 of the 1996 Act
mandates that the FCC identify and eliminate market entry barriers for small telecommunications
businesses. Further. Section 309(j) of the 1934 Act requires the FCC to further opportunities in the
allocation of spectrum based services for small businesses and businesses owned by women and
minorities. The Comparative Hearing Study will help the FCC in examining whether there is
evidence of past discrimination in the process by which broadcast licenses have been awarded by the
FCC.

One area of analysis for the study will focus on the FCC policies stated in this paper and
determine how these policies may have impacted the outcomes of the licensing process. This paper
is important in that it provides a backdrop for understanding how FCC policies may have affected
small and women- and minority-owned businesses.

The paper is organized as follows. Section [I describes the 1934 Act and early comparative
hearings. Secuon [ discusses the Policy Statement on Broadcast Comparative Hearings. |
F.C.C.2d 393 (1963) (hereinafter 1965 Policy Statement). The 1965 Policy Statement was the first
major official FCC statement that outlined many of the criteria that would be applied by the FCC
during the consideration of multiple applications for a single broadcast license. Section I'V addresses
the factors that brought the elimination of comparative hearings. Section V discusses broadcast
services. Section VI describes the evolution of the FCC’s ownership rules. These rules have
changed substantially since the early 1940s in order to retlect the views of Congress and the
Judiciary about how much concentration should be tolerated in local and national broadcast markets.
Section V11 describes the chronology of FCC minority and gender based ownership and employment
policies. These policies were developed by the FCC in order to carry out that part of its mission as
determined by Section 257" of the Telecommunications Act of 1996 and section 309(] y* of the 1934
Act. This Section also provides a brief summary of recent developments as they relate to gender and
race-based policies. Section VIII provides a summary to this paper.

[ S SR B VD IO

24T LSO 309 (1934,

347 USCS § 237 states that the "Commission shall complete a proceeding for the purpose of identifving and eliminating . . . market
eniey batrriers for entrepreneurs and other small businesses in the provision and ownership of telecommunications services and
infarmation services. of in the provision of parts or services to providers of telecommunications services and information services.”

447 USCS § 3000 K 3B  states that the FCC has the responsibility of "promoting economic opportunity and competition and
ensuring that new and innavative technologies are readily aceessible ta the American people by avoiding excessive concentration of
licenses and by disseminating licenses amony a wide variety of applicants. including small businesses. rural telephone companies. and
businesses owned by members of mimonity groups and women.”
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lI.  Communications Act of 1934 and Early Comparative Hearings

The FCC was created by the Communications Act of 1934 (the “Act™).” The Act granted the
FCC the authority to regulate “communications by wire and radio so as to make available to all the
people of the United States a rapid. efficient, nation-wide. and worldwide wire and radio
communication service.” This Act also empowers the FCC to 1ssue broadeasting licenses ““as public
convenlence. mnterest. and necessity requires.”™

One landmark court case that was resolved in 1945 reinforced the importance of the
comparative hearing process in awarding a broadcast license when there are multiple applicants. In
Ashbacker Rudio Corp. v FCC, 326 U.S. 327 (1945). the Supreme Court of the United States held
that:

Where the Federal Communications Commission has before it two applications
for broadcasting permits which are mutually exclusive, it may not, in view of the
provisions ot the Act for a hearing where an application 1s not granted upon
examination. exercise its statutory authority to grant an application upon
examination without a hearimng.

This decision set the legal precedent that a publicly distributed license must be assigned through a
process that does not exclude competition for the license. The process of comparative hearings,
therefore. was upheld.

A comparative hearing was necessary when more than one applicant applied for the same
broadcast license. In the event of multipte applicants, the FCC would hold a comparative hearing. a
proceeding that was presided over by an Administrative Law Judge (ALJ). The purpose of the
comparative hearing was to determine which applicant for a broadcast license is best qualitied to
hold the license. \

The rest of this section briefly describes the process to acquire a new station license as it is
related to the comparative hearing process and the concept of “best qualified™ applicant.

The FCC took several miscellaneous factors into consideration in the pre-1965 comparatve
hearings. The tactors that the Commission has favored are "(1) local residency of the owners. who
are expected to be thoroughly conversant with local needs. (2) integration of ownership and
management. whereby the owners will take an active part in the day-to-day operation of the station.

S Communicitions Act of 1934 ¢l 632, 48 Stat. 1064, 73rd Cong., 2d Sess. (1934) codified as amended at 47 U.S.C ¢80 erseq.
CIURT

o Lawmakers anticipated the possibility that disputes might arise in the process of awarding broadcast licenses. Section 309 (a) of the
Act grants authority 1o the FOC o assign any dispute over a license 1o a judicial hearing:

I wpon examination of any application for o station license or for the renewal or medification of a station Heense the
Cammission shall determine that public interest. canvenience. or necessity would be served by the granting thereofl it shall authorize
the msswnee. renevead. or modification thereof in accordance with said finding. In the event the Commission upon examination of any
stch applieanon does net reach sueh a decision with respect thereto. it shall notify the applicant thereot. shall fix and give notice of'a
tinie and prace for the hearing thereon. and shal) afford such applicant an opportunity t be heard under such rules and regulations as it
may prescribe.



(3) active participation by applicants in civic affairs, (4) broad diversification of background and
interests. and (3) past broadceast experience.”

While diversification of control was never an officially stated objective prior to 1965. the
FCC mentioned it in the Federal Register in 1944, Early on. the FCC was sensitive to the danger
and abuse that could result from one organization owning a concentration of media interests and so
the FCC disfavored applicants who would gain a "monopoly" in a particular region. Media interests
were not limited to broadeast media. rather. they could include newspaper or other media outlets.
Although not common. there were cases that were decided on the basis of diversification.” As will
be discussed later in this paper, in 1965" the FCC made diversification a "factor of primary

sigmficance” in the comparative hearing process.

In sum. in the early vears of the comparative hearing process. the FCC began to interpret the
standard of "public interest. convenience or necessity” in the distribution of broadcast hicenses.
These early interpretations developed as trends in the licensing process and were eventually upheid
bv decisions. and. as will be discussed later. were finally codified in 1963.

I1i. 1965 Policy Statement on Comparative Broadcast Hearings

Until 1965. comparative hearings proceeded on the premise that the winning applicant should
prove 1o best serve the public interest. convenience. or necessity out of all of the applicants. These
criteria were too broad however and lett many issues undecided. Realizing this. the Commuission
issued the 1963 Policy Statement. This statement defined the "two primary objectives toward which
the process of comparison should be directed. They are, first. the best practicable service to the
public. and. second. a maximum diffusion of control of the media of mass communications.” While
tyving to avoid attaching absolute values to each criterion. the Commission provided guidance on
seven areas on which a comparative hearing could be decided.

Diversification of control of the media of mass communications.
Full-time participation in station operation by owners.

Proposed program service,

Past broadcast record.,

Efticient use of frequency.

- Character.

Other factors.
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I“ach of these seven factors will be discussed below.
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The FCC treated diversificanon of control of the media of mass communication as a factor of
primary importance in the comparative hearing process. [fan applicant had controlling interests
in other media of mass communications then there was the potential for this factor to reduce the
probability that this apphicant would be awarded a license.

How mutch the probability of success was reduced by this factor depended upon:

a) the size of the applicant’s other media holdings:

Dy the proxinmity of these holdings to the community associated with the contested license:
) the degree to which these other holdings were regional or national; and

d) the quantity and quality of competing media outlets in the localities associated with the
appheant’s current holdings.

This tactor was of such significance that the details of the rules and how they have changed over
the vears are worth describing (see section 1V).

The FCC wreated the degree of full time participation in station operation as of substanual
importance in the comparative hearing process. An applicant would receive no credit for this
tactor uniess he she could demonstrate some form of daily participation in the operation of the
station. Credit would be given if the applicant could demonstrate that he/she would be in a
position of influence in the daily operation of the station {e.g. general manager, station manager,
program director). Credit would also be received if the applicant could show local residency
and or civic participation. Finally. the applicant could receive limited credit if he/she proposed
to move to the locality associated with the station or if the applicant could demonstrate some
experience with the community even if they were not to be involved in the day-to-day operations
of the station.

Proposed program service was an additional factor considered by the FCC in the comparative
hearing process after 1965, Applicants had to demonstrate that their program proposals were
destened to meet a public need. Superior devotion to public service and local matters was
looked upon favorably. This factor was only relevant when there were significant differences
between the program services of competing applicants.

The FOC considered previous broadcast experience as substantially important. This factor had
the potential to add to or subtract from an applications probability of success. Unusual
attentiveness to public needs and interests would improve the chance of a successful application
while obvious inattention to public needs and interests would reduce the chances of success.
This factor was usually only relevant for applicants with unusually good or unusually poor past
nerformance records.

Eificient use of frequency was a factor established to capture variation in the technical

characteristics of each application. Namely. the Commission was interested in the number of
people who lived within the proposed station’s service area. This factor was typically evaluated

&



on a case by case basis. 1t was especially relevant for services m which technical processes are
less regimented (e.g. AM radio).

The 1965 Policy Statement introduced applicant character as a relevant consideration in the
comparative hearing process. Character deficiencies associated with an applicant may be cited as
grounds for disquaiification.

The FCC has scrutinized existing and potential licensees on the basis of "character.” Up until
1983, the term "character" was often interpreted as moral character and character inquiries often
fotlowed the same interpretation. In 1981, the Commission issued a notice of inquiry which
discussed the standardization of policies regarding character issues which was later described as an
effort to "eliminat[e] . . . the morallv-tinged decision-making of the past.” Ou January 14, 1936. the
FCC issued a policy statement on character’ that outlined which character 1ssues should be
considered and how those issues should be investigated. Those actions to be considered include the
following:

Q) Fraudulent misconduct before a government agency:

b) Criminal convictions: Antitrust and anticompetitive commercial practices:
o) Violations of the Communications Act. Commission FCC rules and policies:
d) Misrepresentation or lack of candor to the commission & abuse of process:
e) Decepuive or fraudulent programming:

t) Misconduet by corporate applicants;

a) Emplovee mtsconduct: and

i Misconduct in parent-subsidiary relationships and related subsidiary.

While the range and scope of the character policy remained relatively large, in practice. character

issues generallv amounted to one opponent showing another opponent's lack of candor to the
Commission regarding finances. business dealings, or proposed station arrangements. Eventually.
character issues were eliminated as a comparative criterion but were kept as a basic requirement.

6. The FOCC also allowed for an "other” category. This category allowed applicants, via a petition
or motion to enlarge issues. and to submit other evidence they felt should be significant in the
decision making process. The applicant submitting this additional information was required to
demonstrate the relevance of the information. The practice of enlarging issues became
widespread enough where, at one time, the Commission designated a separate board to hear and
rule on these petitions. Ultimately. though. this responsibility was returned to the Adnmunistrative

Law Judges.

Financial Reguiremenis

11 Peodicy Revurding Characrer Qualitications in Broudeast Licensing. 102 FCC 2d 1179 (1980) ¢"Charaerer Qualificanons s,
moditted. 3 FOC Red 3252 049901 ("Character Qualifications Madification™), recon. granted in part. 6 FCC Red 3443 €1991),
moditied inpart. T FCC Red 6364, 0366 (19923 "Further Character Qualification Modification™.
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While the 1963 Policy Statement did not explicitly address the financial requirements of
applicants. this was a central issue in a 1965 Memorandum of Opinion and Order issued by the FCC.
The Commission assigned a panel of three commissioners to review the financial issues involved in
three cases related to applications for UHF television stations in Buffalo. Cleveland, and Boston. In
each communitv. three commercial VHF stations were in operation, and the question arose as to
whether a higher standard should be applied in determining the financial qualifications. The panel
concluded that each applicant should be required to project estimated annual revenues over a three-
vear period and to establish. by evidentiary proof. the basis for such estimates. A majority of the
panel further concluded that a reahstic estimate of construction costs and operating expenses were
also essennal and required that each applicant disclose all factors which were considered in
computing such costs and expenses. On June 30. 1965, the Commission adopted the following rules
coverning financial requirement for applicants for proposed stations:

ia) The Commission had to determine the basis of each applicant's (1) estimated
construction costs, and (2) estimated operating expenses for the first year of
operation.

iby In the event that the applicant depended upon operating revenues during the
first vear of operation to meet tixed costs and operating expenses. the
Commission had to determine the basis of each such applicant's estimated
revenues for the first vear of operation.

(¢ The Commisston had to determine. in light of the evidence. which of the
applicants. i anv. demonstrated a reasonable likelihood of constructing and
continuing the operation ot its proposed station in the public interest.

IV,  Minority and Female Emplovment and Ownership Policies

Starting in the 1960s. the FCC has paid close attention to race and gender issues as they relate
to broadeasting and the award of broadcast licenses. [n this section. we describe the chronology of
the FCC s minority and female ownership policies, from their rise in the 1960s and 1970s to their
reevaluation in the 1990s. The logic for these programs is best expressed in various court cases and
FCC policy statements. Therefore we cite below the most important cases and policy statements
affecting the award of credit for minority and female participation n the determination of license
awards in the comparative hearing process.

A. Nonidiscrinination Emplovee Practices of Broudeasi Licensees

The tirst ume the FCC directly addressed the issue of race in a formal policy ruling was s
1969 policy forbidding discrimination on the basis of race. color. religion, or national origin in
cmplovment practice by licensees of commerciat or noncommercial broadcast stations (18 F.C.C.2d
2400 1969 FCC LEXIS 347: 16 Rad. Reg. 2d (P & F) 1561). The Commission asserted trs authority
in this area by noting that the FCC is charged with ensuring that broadcast stations operate within the
public interest and broadcast stations that have discriminatory emplovment practices do not operate

b



within the pubhic iterest. To ensure cqual opportunity in every aspect of employment opportunity.
cach broadeust station was directed to establish a proactive equal employment opportunity program.
The FCC reserved the right to act against any broadceast station that violated this policy. This
established the Commussion's right to. among other actions. revoke licensees and distribute them by
distress sales and to hear allegations of EEO violations in comparative hearings. While these actions
presented themselves on verv rare occasions, and such occasions were restricted to actual findings of
diserimination by a court or the EEQC. this policy was seen as a stgmficant gender and race based
policy

However. the U.S. Court of Appeals for the District of Columbia Circuit, in a decision issued
in April 1998 (Lutheran Church - Missouri Synod v. FCC). held that certain provisions of the FCC's
broadeast equal emplovment opportunity rules were unconstitutional. That fall. the U.S. Court of
Appeals dented the FCC's request for a rehearing of its decision. Thereafter. on November 19,
1993, the Commission adopted a notice of proposed rulemaking (NPRM) outlining new rules to
further equal emplovment opportunity in Broadcasting in a manner that js consistent with the court’s
deciston.

B. Pro-197N Ovwnership Policies
. Mid-Florida Television Corp.

While the FCC monitored for discrimination on the basis of race in the employment practices
ut broadeast stations. tmitially the FCC refused to include the racial composition of an applicant
vroup as a relevant factor in a comparative hearing. This position was initially challenged in 1965
by the Comint Corp applicant group in the comparative hearing for a TV broadcast license in
Orlando. Florida.

In 19063, the D.C. Court of Appeals vacated the decision that awarded the TV license to Mid
Flonida Corp. and opened the license to competition. Eight applicants filed for ownership and the
matrer went to comparative hearing. In the comparative hearing. one of the applicants. Comint
Corp.. filed an application which included two black owners with a 14% shared interest. The
proposed community for the license awarded had a 25% minority population. Comint argued that
minority ownership should be given comparative credit on the basis of the 19035 statement on
comparative hearings (1 F.C.C.2d 393 (1963)) which stated that the "two primary objectives toward
which the process of comparison . . . are . . . the best practicable service to the public. and . . . a
maximuam diftusion of control of the media of mass communications.” The FCC noted that while 1t:

"I sympathetic with Comint's argument and recognizes the validity of the goal
of mereased minority ownership of the media of mass communications

however. the Communications Act. like the Constitution. is color blind and
therefore. in a comparative broadcast proceeding, which is governed by the

Commission's Policy Statement . . . Black ownership cannot and should not be
an independent comparative tactor . . . rather. such ownership must be shown on

the record to result in some public interest.”

9



Comint challenged the FCC’s refusal to explicitly consider race in the comparative heartng process
and appealed the FCC ruling to the DC Court of Appeals.

In the 1974 decision 495 F.2d 929 (D.C. Cir. 1974). the DC Court of Appeals reversed the
result of the Mid-Florida comparative hearing. The Court held that comparative merit should be
awarded to an applicant. two of whose stockholders. each owning approximarely seven percent of
the applicant's stock. were Black and would participate in the operation of the station. The Cournt
pointed out that both of the Black principals were local residents of the community being applied
for who had been active in advancing the interests of Black members of the community, and rhat
23 percent of the population of the area applied for were Black. 1t also noted that since the
mighest mterest owned by any of the applicant’s principals was ten percent. the two stockholders’
imdividoal and combined ownership was substantal. In addition. no Blacks were then
participating i the ownership or management of any of the media ot mass communications in
that community. n these chrcumstances, the Court concluded that minority stock ownership is "a
consideration relevant to a choice among applicants of broader community representation and
pracucable service to the public.” (161 U.S. App. D.C. at 357. 495 F.2d at 937.) The court went
on 10 comment:

[t 1s consistent with the primary objective of maximum diversification of
ownership of’ mass commumcations media for the Commission in a
comparative heense proceeding to afford favorable consideration to an
applicant who. not as a mere token but in good faith. as broadzning
community  representation.  gives a local minority  group media
entreprencurship.... We hold only that when minority ownership 1s likely
to increase diversity of content. especially on opinion and viewpoint. merit
should be awarded. (TV 9 Inc. v. FCC. 495 F.2d 929 (D.C. Cir. 1973).
cert. denied. 418 LS. 986 (1974)).

Accordinglv. without recommending or requiring any quota system, the Court held that merit
should be uwarded for minority ownership where it is likely to increase the diversity of program
content. especially of opinion and viewpoint. In a Supplemental Opinion, the Court emphasized that
it was not holding that merit should be based on Black ownership alone, but rather in that case upon
ameaningtul combination of ownership and participation in station affairs which indicated that
Black persons having a substantial identification with minority rights would be able to transiate their
positions and their ownership stake into meaningful effect on this aspect of station programming.
The Court also explained that "merit" meant only "favorable consideration.” or a plus-factor, not a
“preference.” and that it was to be weighed along with other relevant factors in determining which
applicant is to be awarded a preference. (161 U.S. App. D.C. at 361,495 F.2d at 941.)

This decision set a new precedent for the incorporation of minority participation as a tactor m
the comparative hearing process.

]
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Not long atter the Court of Appeals decided that minority credit for integrated minority
awners was appropriate. Administrative Law Judges began deciding cases on this basis.
Additonally. admmistrative law judges at the FCC expanded on the Mid-Florida decision. In
particular. the constderations applied to race in the Mid-Florida decision were apphed to gender in
the Kosemaore decision.

In Rosemore Broadeasting, Co.. Inc.. (34 F.C.C. 2d 394, 418 (1973)). the FCC reasoned that
inteerated temale ownership should be awarded credit in comparative hearings because women. like
minorines. are "likely to increase diversity of content.” The FCC went on to state that female
participation inan application can be given credit when it “retlects broader community _
representation.” Because two of the three individuals associated with Rosemore Broadceasting Co.'s
application were female and these women planned on plaving a significant role in the day-to-day
operation of the broadcast station. the Rosemore application was enhanced in the FCC eyes. The
Rosemore Broadcasting Compainy: went on 1o win the hcense in the comparative hearing.

3 Atfay Communicarions

Asin other cases™ in 1970 the FCC relied on reasoning sct forth in Mid-Florida when it
vranted a niehuime broadeast license to a minority owned organization. In this decision. known as
the Arday Communicatinny decision (61 F.C.C.2d 995: 1976 FCC LEXIS 1997; 39 Rad. Reg. 2d (P
& B 228). the FCC reasoned:

Black  ownership and  participation  are  likely to  bring about
programming responsive to the needs of the Black citizenry. Therefore. 1t
held that Garrett's 1dentification with Black listeners was a factor to be

P2 FhHm Famiiv Radio Ine.

I the 1977 Flit Family Radio (61 F.C.C.2d 993: 1976 FCC LEXIS 1997: 39 Rad. Reg. 2d (" &F) 228) decision the
FCC appears o heighten the importance of minority owpership and proposed participation in the comparative hearing
setting. The Commiission applied the rationale of the TV 9 case to this proceeding. and decided that it is apparent . ..

substntiul merit for . . Black ownership and proposed participation must be awarded to an applicant with minority
ownership interests.” Ultimately. the FCC awarded "moderate preference for integration of ownership and management

and a substantial preference for Black ownership and participation” and made "these preferences. .. decisive” in
aarding vhe Heense to Flint Metro Mass Media. [nc. The commission stated that:

While we agree that ¢ivic patticipation s a factor w be considered in determining the significance
ol the merit. the Supplemental Opinion of the Court makes it quite clear that the two essential
clements necessan 1o recene merit are Black ownership and participation by thase owners in
station altaivs. Muoreover. as detwiled i the Initial Decision (see paragraphs 39-78 of the Iminul
Decisiany. Metro's principals sufficient!lv participated in civic attairs to sustain the award here.

This <atement chilied e primacy of importance of both minority ownership and the participation of these owners in
stanon attairs.



taken into account by the Commission in passing on requests for waiver of
is technical requirements.

C. 1978 Starement of Policv on Minority Ownership

Since the DC Couwrt of Appeals in 1974 had set in place minority ownership and employment
policies within comparative hearings the FCC and Administrative Law Judges had started awarding
minority credit to applicants for broadcast licenses. However. in 1978 the FCC observed a
"continuation of an extreme disparity between the representation of minorities in our population and
1 the broadeasting industry” and subsequently issued “further Commission action” or Statement of
Policy on Minoriiy Ownership of Broadeasting Facilities (See 68 F.C.C.2d 979, 982). This
statement formalized the use of minority merits in the comparative hearing process. In this
statement. the Commission also officially set in place two programs that favored minority ownership
of broadcast stations. First. the tax certificate policy encouraged and promoted minority ownership
by giving a two-vear like-kind-exchange transfer tax break (USC 1071) for the sale of licenses to
minorities if the proceeds were reinvested in a similar communication industry.

The basis of the tax certificate resulted from decisions made more than 30 years earlier. In
1941, the Commission and Congress developed tax certificates as a means to mitigate some of the
finuncial pain inflicted upon RCA due to the involuntary sale of its broadcast property. Tax
certilicates wore used agam during the 1970s 1o ease the pain associated with “voluntary™ divestiture
of propertes associated with the new cross-ownership constraints. The use ot tax credits for media
outlets. however. was repealed by Congress in 1995 on the basis of perceived abuses but new tax
incentive legislation which addresses any previous abuse is currently being proposed by Congress.
The second program put into place was the distress sale policy, which allowed for license owners
that were under scrutiny by the FCC tand under threat of hicense revocation) to sell their station to a
minorin for 730, of the appraised value. In return, the FCC would cease its inquiry into the hicense
owner, Between 1978 and 1991, the FCC approved 15 distress sales. Note that both of these
programs apply 1o the secondary market. not the initial award of a license.

Moo Broadeasting, e,

Reviewing the FCCTs policies under intermediate scrutiny. the Supreme Court held that the
FCC's policy of minority ownership and emplovment in comparative hearings which gave
enhancement credit for minority ownership and participation and the policy of allowing "distress
sales” 1o FCC-approved minorityv-owned firms did not violate equal protection under the Fifth
Amendment.

The Court reasoned:

Minority  preference  policies  adopted by the  Federal  Communications
Commission (FCC)-- do not violate the equal protection component ot the Federal
Constitution's Fifth Amendment. where Congress has enacted appropriations
lewislation (101 Stat 1329-31. 102 Stat 2216. and 103 Stat 1020) prohibiting the
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FCC from spending any appropriated tfunds to examine or change its minority
ownership polices. because (1) the policies in question have been mandated by
Congress: (2) the interest in enhancing broadceast diversity is. at the very least, an
important - governmental  objective: and (3) the policies in question are
substantially refated to the achievement of the government's interest, since (a)
both the FCC and Congress--whose joint determination must be given great
werght--have concluded that there 1s a relationship between expanded minority
ownership and greater broadeast diversity. (b) this judgment is based on extensive
cmpirical evidence rather than on impermissible stereotyping. and (¢) the policies
are 11 other relevant respects substantially related to the goal of promoting
broadeast diversity...

Do Gender Ovenership Policies
1o Guinesville Media, Ine.

Approximately one month after the Commission issued Statement of Policy on Minority
Ownership of Broadeasting Facilities. a Review Board hearing the Gainesville Media. Inc. case
reanalyzed s decision regarding temale ownership credit in comparative hearings. Initially, the
board held that . :

since there was no evidence in the record of the extent of female ownership in
the muass media in Gainesville. we had no basis on which to conclude that
such participation would achieve a public interest benefit. Upon further
retflection. we now behieve the better course is to consider female ownership
and  participation. despite the absence of record evidence regarcing the
ownership situations at other stations (see Gainesville Media, Inc.. 70
FOC2d 43 149 (Rev. Bd 1978)).

Soon after the Gainesville decision. a review board clarified the justification and reasoning
tfor female ownership policies. The Board concluded:

Cmerit for female ownership and participation is warranted upon essentially
the sume basts as the merit given for black ownership and participation. but
that it s o merit of lesser significance. The basic policy considerations are the
same. Women are a general population group which has suffered from a
discriminatory attitude i various fields of activity. and one which, partly as a
consequence. has certain separate needs and interests with respect to which
the inclusion of women in broadcast ownership and operation can be of value.
On the other hand. 1t is equally obvious that the need for diversity and
sensitvity reflected in the structure of a broadcast station is not so pressing
with respect to women as it s with respect to blacks--women have not been
excluded from the mainstream of societv as have black people (sze Mid-
Florida Television Corp.. 70 F.C.C.2d 281, 326 (Rev. Bd. 1978). set aside on
other craunds. 87 F.C.C.2d 203 (1981)).

13



This decision demonstrated that credit 1s apphed for female participation in a broadcast
license application. but that credit is not as signiticant as the credit applied for minority participation
in a broadeast license application.

N Steele

The Steele Court. in contrast to Mid-Florida. ruled against the use of gender policies in the
comparative hearing process. [See Sreefe v, [CC 770 F.2d 11921.(D.C. Cir, 1985} Mr. Steele
appeated a comparative hearing decision ruling that the gender credits provided by the FCC in the
comparative hearing violated the Constitution. While not ruling on the constitutionality of the
cender distinetion. the court did rule that the FCC exceeded its authority in establishing the
gender credits.

After rendering its decision. a majority of the judges on the D.C. circwit court agreed to
rehear the case and the inital decision was vacated. Prior to the new hearing, the FCC initiated a
notice of inquiry on the topic of race and gender ownership and employment policies in the awarding
of broadeast licenses (Reexamination of the Commission's Comparative Licensing, Distress Sales.
and Tax Certificate Policies Premised on Racial. Ethnic. or Gender Classifications, Notice of
Inquiry. | FCC Red 1315 (1986). modified 2 FCC Red 2377 (1987)). The gaal of this inquiry was (o
colleet information in support of the Commission’s standing policies. This inquiry was frozen in
U8 by an act of Congress (Continuing Appropriation Act for Fiscal Year 1938) and remained
frozen through 1994,

o Lamprech

The carlv 1990°s saw a movement away from the use of gender and racial ownership and
emplovment policies in the comparative hearing process. In Lamprechr v, FCC, 958 F.2d 382 (D.C.
19924 the D.C. Circuit Court held that the FCC’'s use of gender integration as a “plus factor’™ in the
comparative hearing setting was unconstitutional under Metro Broadcasting's intermediate level of
strict serutiny. The court asserted that the employment of generalizations concerning a particular
aroup’s behavior as contrasted with another group’s behavior must be supported by evidence. The
Court found that the FCC had not met this standard by demonstrating a measurable link between
female participation in the day to day operation of a broadcast station and the programming choices
of said station,

V. Elimination of Comparative Hearing Process

A Bechie!

In 19935 Bechies decision 10 F.3d 875 (D.C. Cir. 1993), the D.C. Circuit Court found
that the “continued application of the integration credit is arbitrary and capricious. and therefore
unlawtul.” The court stated that the policy of extending additional credit to applicants who
intended 1o personally manage and operate the broadeast stations was “without foundation.” By
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mvalidating the integration credit the court effectively eliminated gender and race ownership and
emplovment pohicies assaciated with the integration credit. In 1994 the FCC suspended all active
comparative hearings until an adequate resolution to the issues raised in Bechiel could be
tormulated.

The Telecommunications Act of 1996 eliminated the role of comparative hearings m the
renewal of broadeast licenses.  The 1994 suspension of the comparative hearing process etfectively
became permancnt in 1997 when Congress mandated that the FCC utilize a competitive bidding
process for the distribution of all future commercial broadcast license awards.'” The first auction
assaciated with this mandate occurred in October of 1999 and generated (unoificiaily) about $38
milhion from the distributon of 116 broadeast licenses and included several frozen license
appheations from the Beclitel ruling.

While minority ownership policies were not included i this auction process. first-time
broadeasters and “small” broadcasters were accorded with auction bidding credits to assist in
thenr dding.

V1. Broadcast Services

Betore 1965, AM radio was the primary broadcast service. Both telev:sion and FM radio
were eeneralty in the experimental stage prior to World War 11 and theretore, the early years ot the
license application process and comparative hearing process consisted almost entirely of AM radio.

. AM Radio

In these early vears tand sull todav). the AM radio license application process largely
consisted of meeting technical requirements. The applicant was required to find a frequency that did
not interfere with existing stations and had to meet a variety of other technical requirements. Some
of the technical tests necessary to complete the application process can be complex and therefore
quite expensive. In particular with AM radio. applicants must deal with the use of directional
paiterns and the use of different transmitter power during the day and night to minimize potential
mrerference with other stations. Applicants were also required to demonstrate that an award in their
fivor would result in an “etficient and equitable™ distribution of radio spectrum. For example. each
applicant was required to describe the local community's broadeasting needs and how their station
would meet those needs. '

Once the applicant had met the technical requirements. the application for an AM radio
broudeust license was listed in the Federal Register for 30 days. During this time. interested parties
could file a complaint against the applicant or apply for the same license. Because the initial
applicant received no preference for filing first. these rules presented a significant amount of risk for
the initial applicant that they might not receive the benefits from their investment in time. effort and
Mmoney spent to pass the technical requirements.

13 See Omnibus Budeor Recongiliation Actof 1993 Pursuant o this Act. the FOC reccived the authorizy to conduct auctions. Also
aure it competing g bidding was not required tor broadeast license awards in which only one applicant expressed interest.
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[n cases where there was a legitimate objection to a license appitcation from a third party or
even when there was an objection from a supertficially qualitied competing applicant, then the
license application would be redirected to a comparative hearing. If there were no competing
applicants and no third party objection, then the license would be granted if the applicant had no
other sigmficant defects.

As s the case with almost all formal legal proceedings. it was possible for the interested
parties 10 settie the dispute outside the formal proceeding. In particular. comparative hearings could
be scitled by the competing parties before the ALJ reached a decision. Often one ot the applicants
competing for a license “bought-out™ the other applicants by offering money. payment of costs.
cooperation ar outright merger.

In the 19405, the Federal Communications Commission (the successor to the Federal Radio
Commuission) created a group of 25 powertu! stations operating at S0kw. Each station shared its
davtime channel trequency with other stations around the country. but at sundown as the other
stations teft. the air the channel was clear except for the powerful stations that at might could reach
distant and remote arcas ot the country.

n 1980, the FCC decided to end the “clear channel™ protections but to protect those stations
from interference for a radius of 730 miles. It allowed the clear channel stations to reach larger areas
than ordinan stations. but permitted an additional 123 stations at night. The new stations were
fmned i power o b kw except in special cases. and the FCC expressly refused to allow the clear
wnnel stations to ratse their power above S0kw.'™

O

International developments led the FCC to decide to reduce the congestion in the existing
AM band. By allowing existing AM licensees to operate new stations in the expanded band and then
after o ransition period shut down their old stations. the FCC hoped to reduce interference and
improve sienal quality. The FCC limited the entire expanded band to the migrating AM stations.

In 1990, there was a freeze on all AM broadcast applications during the inquiry into improving
AM radio. Final assignment ot the new channels was delaved by petitions for reconsideration tiled
by the NAACP. the League of United Latin American Citizens. and the National Black Media
Coalinion. They asserted that "awarding 100% of the expanded band to incumbent broadeasters "will
have file or no impact on AM band interference.” whereas awarding some of the expanded band to
minorities would substantially alleviate the 'gross underrepresentation’ of minorities in the ownership
of broadcast stations.” These groups proposed that incumbent broadcasters migrating to the
expanded band would issue tax certificates for selling their existing band stations to minorities. The
seller would retain s license for a station in the expanded band. The FCC rejected this proposal and
hebd that its cartier decision in reducing AM congestion had to be the top priority in awarding
expanded band heenses.

“alse cxpandad the AN band 1 1979 ax part of the World Administrative Radio Conference, At this time the AM band
G e Woesiomn Hemisphere from 325 (0 1703 kHz. Agreements reached at subsequent Regional Administranive Radio
B the sttons i the v section ot the band to 10kw,
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b. M Radie

EN s located in the VHF band. [t occupies frequencies between 88 and 108 MHZ and is
alloved a broadeast range of 30 to 75 miles. That spectrum space is divided into 100 assignable
channels each 200 kHz wide. The lowest 20 channels are reserved for noncommercial educational
stations: the remaiming 80 are for commercial use.

In 1983, in an effort to meet the increased demand for FM stations. the FCC initiated a drop-in
rulemaking ™ allowing new FM stations to be started without intertering with present broadcasters.
In the FAL drop-in rulemaking. the FCC voted to give a preference to both AM davtime broadcasters
and o mmoriy applicants.

C Tedovision Stations

Bv the end of 1936, 393 VHF stations and 96 UHF stations were on the air. Bv 1960 only 75
(13700 of the 575 commercial stations on the air were UHF. even though 70 percent of the toral
channel assignments were UHF. The underutilization of UHF spots led the FCC 1o reallocate
frequencies 10 other uses. e.g.. land mobile use. In 1980. 63 percent of the television assignments
were UHF. The vacaney rates were as follows: 61 of the 578 VHFs: 266 of the 648 commercial
UHFs In the top 100 markets. vacancies existed on 86 UHF channels but on no commercial VHF. In
the top 200 markets. the figures were 176 UHF vacancies and six VHE vacancies.

Starting in 1979. UHF stations became more attractive due to the erowth and development of
cable television. When received through cable. UHF and VHF stations are of comparable quality.
Moreover. FCC rule changes regarding cable allowed a single television staticn to become a
“supersiation” by supplying its programs by satellite to cable systems throughout the country.

i Diffeirences henveen AN M and T

The television and FM radio license application process had a tfew important differences
from the AM radio Heense. Technically. television and FM licenses were less complicated and
theretore less expensive to apply for.  In particular, the guidelines associated with the assignment of
frequency and distance separation of stations is relatively straight-forward given that both of these
cervices broadeast on a “line-of-sight” principle and are not subject to the same impact that the
fonosphiere inflicts upon AM transmission. Rules for the separation ot television and FM stations are
sven listed elearly in the Code of Federal Regulations (47 CFR Part 73). Further. the Conunission
had allocated reley ision and FM “channels™ to cities, which as a result frequently eased the search
for an open frequeney. As with AM radio license applications. the imtial application tor a particular
EM radio license was listed in the Federal Register for 30 davs. Again. during this histing period
addinional license applicants could enter the process or a third party. not associated with an
applicant. could object to any of the applications. In particular. an incumbent radio station could
have objected to an application on the basis that the market in question could not economically

T ee D FLCC 24 1320 Tune T4 1983 Released: Ndoptod May 260 1983

L UT] st pee are pore oxpensive o aperale because it takes 10 times as much power tor a UHF ranamiirer to reach the same area
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support another station or if they feit that the new station would improperly interfere with their
signal. Mutually exclusive licenses would eventually be resolved through the comparative hearing
process. Also. similarly to AM stations. these mutually exclusive applicants could settle their case
prior o an AL decision,

VI Evolution of Ownership Rules

As discussed previously. diversification of controi of mass media was of primary importance
as afactoran the comparative hearing process. Therefore the ownership rules had a very signmificant
etfect on derernumng who could apply for a broadeast license. This section describes the chronology
of the ownership ruies as they have evolved since the early 1940s.

The onlv information that we have seen regarding rules prior to the 1930s pertains to the
breakup of RCA inthe earlyv 19407, Resulting from the Chain Broadceasting Report. the FCC. with
the blessing ol the Supreme Court. ordered RCA, which owned two separate NBC radio networks
(the Red and Blue networks). to divest the Blue network to Edward Nobie (the Blue network would
eventually become ABC). In response to the dramatic growth in broadeast outlets and their growing
mfluence in the transmission of information to society in addition to the possiility of a frm
controlling 100 much of an area’s media. the FCC introduced its first set of ownership rules in the
OSSN,

In 1ts role of ensuring that a diversity of viewpoint exists, the FCC has the authority to
determine how many stations a single person or group may control and at times has determined what
percentage of the audience a single person or group may achieve. The limits on ownership have
changed over the vears as prevailing views have changed on just what constitutes too little diversity
or oo much control of the media. Also impacting these prevailing views has been the increase in
media outlels i most markets. from new radio and television stations to cable/satellite television 1o
now the Internet. Unul recently. though. the limits on the local ownership of media outlets did not
vary according to the size of the market that the station is trving to reach. In effect. the local
ownership constraints were “one size tits all.”

The logic for the ownership limitation were reaffirmed in a number of judicial decisions. For
example. i Cirizens Communications Center v, FCC. 447 F.2d 1201 (D.C. Cir. 1971). the
United States Court of Appeals for the District of Columbia observed that "public interest.
convenience. and necessitv would be best served tf licenses were owned by a diverse set of
poople. The court stated:
Since one verv significant aspect of the ‘public interest. convenience. and’
necessityv’ is the need for diverse and antagonistic sources of information. the
Commission simply cannot make a valid public mnterest determination without
considering the extent to which the ownership of the media will be concentrated
or diversitied by the grant of one of the applications before it.

While this decision reflected the belief that ownership should not be concentrated m the
hands of a fow, it atso retlected the belief that even a diffuse ownership did not necessarily fulfiil the
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public need for a diversity of viewpoint. In this decision. the court also recognized the disparity
between the number of licenses held by minorities versus the number of licenses held by non-
MInoriies,

*As new interest groups and hitherto silent minorities emerge in our society, they
should be viven some stake in and chance to broadcast on our radio and television
frequencies. According to the uncontested testimony of petitioners. no more than
o dozen of 7.500 broadcast licenses issued are owned by racial minoritias.
While no quota svstem is being recommended or required. and while the fairmess
doctrine no doubt does serve 1o guarantee some minimum diversity of views. we
simply note our own approval of the Commission's Jong-standing and firmly held
policy in favor of decentralization of media control. Diversification is a factor
properiy 1o be wetghed and balanced with other important factors, including the
renewal applicant's prior record. at a renewal hearing. For two strong statements
by the Commnussion itself on the importance of diversification, see Bamberger
Broadeasting Service. Inc.. 3 Pike & Fischer R.R. 914, 925 (1946). and Policy
Statement on Comparative Broadeast Hearings. | F.C.C.2d 393, 1394 & n, 4
(1U6S)7

Table 1 shows the ownership imits and how they have changed from 1950 to today. From 1950
unti! 19700 anv single person or group could own I AM and 1 FM station and 1 television station in
L local market, For the national market. the limits were 7 AM and 7 FM and 7 television stations. ot
which aniv 5 could be VHF. There was no limitation on cross ownership during this period. During
this period. owners of an AM station frequently applied for and/or purchased I'M and television
stations to complement the AM station that they already owned in the market.

The 1970 introduced cross-ownership rules to stimulate the growth in diversity in the media.
First m 1970, the Commission prohibited the cross ownership of radio and TV facilities i a city.
[ater in 1975, the Commission extended the cross-ownership prohibition to newspapers and
broadeast facilities. In both cases. the new rules prohibited new combinations, but grandfathered
rior combinations. To encourage breaking up pre-existing €ross ownership situations, the FCC
Sitered the use of tax certificates which provided some monetary incentives for owners holding «
varicny of media mterests to voluntarily divest. In some occasions. interested parties challenged the
brogdeast Heenses of firms that had not voluntarily divested of some properties.

I contrast to the more stringent regulations with respect to cross ownership of focal media.
the local and national ownership regutations regarding television and radio stations have. in general.
hocome fess stringent over time. Since 1983, there has been a gracdual relaxation of the restricnions
o the number of tadio and TV stations that can be held in both local and national markets. with
deamiatic rule shifts in 1992 and 1996, Today. the number of stations per market now depends on the
sumber of stations in the overall local market (although both the Department of Justice and the FCC
frequenthy review the share of advertising revenue held by the merged firm before approving of any
tsaction. s For the national markel. there has been a gradual increase in the number of stauons
unti inadly in 1996 there 1s now no limit on the number of stations that can be held nationally
fadthough. irms cannot own television stations that serve more than 35% of the nation’s populatton).
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With respect to cross ownership rules. there has also been some gradual increase in flexibility. By
1983, the FOC hegan granting occasional waivers (such as in the case of Capiral Cities purchase of
ABC m which Capital Cities was allowed to maintain cross ownership ot radio and television
slations 10 several markets ). allowing some degree of cross ownership of TV and radio stations and
between broadeast stations and newspapers. As recent as this year. the FCC has begun to liberalize
the rules prohibiting cross ownership and has formally relaxed the prohibition so that cross
ownership between radio and television stations can occur in markets where there are at least a
minimum threshald number of media outlets. The relaxation of cross ownership restrictions has so

far not been extended to joint ownership of TV and newspapers. or radio and newspapers.
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Table 1. Local, National, and Cross Ownership Rules

(1950 — 1999)

Year i.ocal Market ? National Market ' Cross Ownership !
! ? Rules i
1430 Radio 1 anand | FM TAMand 7 FM L None ;
TV I TV 7 TV of which only 5 can be VHF | :
1470 Prohubic osenership of radio and Same as 1930 I Prohibi ownership of radio and )
TN sanons i the same market. ! TV stations in the same market,
Crrnndithered oxastmg cross f I Grandfathered existing cross :
) v ership, : ownership. f
s Sumeas 1970 ‘ Samce as 1970 i Additional prohibition ot
| iownership of TV and
| | newspapers in same market.
i { Grandfathered existng cross
L i ownetship.
P83 Harddin A and T AT 12 AN and 12 FAML plus 2 additonal AM Same as 1975,

and FM it they are controdied by Minorities |
or small business,

Howeser. waivers
vecastonaltly granted.

TV FTW exeept could add a 2 it was a 12 TV plus 2 TV f they are conrrolled by E ;
sateline ofthe first ¢ aunorities or smadl bosiness. TV Stations i
Cmay reach no more than 23% of population. |
I UHF receive 30% creditin population
) i derermimation. |
P98y Rudio N as TONS © Same as 1983, i The Commission adopted

&
e

rubing that rebixed previous
rudings prohibiting cross
ownership of TV and Radio.
The FCC adopted swaiver
policy permnting many Radia
TV combinations, {for
summary 8ee MA Docket No.
Q1221 Rodeased Aug. 501999,

1492 Radio

In markers with 13 or more stations, 2
M and 2 FM as Tone ax the combined
~h
Norkots wiath loss than 13 stations, 3
Stittons with ne maore than 2 as AN
o I s g st has noomore than

ro ot audience s less than 23%e. In

SOU G of marketTs slhons,

18 AM and 18 FM: plus a non controlling
artributable interest in 3 AM and 3 Faif
they are controlled by minorities or small

business. :

Same as 1989

IR Same as TUS3, Samce as 983, ‘
Teud Wadio St s juw? 20 AN and 20 FM plus a non controlling I Same as 1989
attributable interest in 3 AN and 3 NI ;
i they are controlled by minovities or smali i !
business, j ‘

i I
Ty GHNG s PUNS . Sume s TURS

S Radiv $ ket with 43 or more sianons, 8 ©No Timit Same as U89

Stnopwith o more than S either
ST or FAL B markeis with 30

S stations: 7 oradio with no more
ihan 4 m arther service. In markeis
with T3-29 stattons: 0 radio stations
ol oo miere than 4o either service.

et~ wpth fower ihan 13 siations:

S radio stations with noomore than 3

R

Nu hmutoas fong the stutions do not serve
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cither service.

1 more than 35% of the nation’s population
i UHF receive 3% credit in population

TV Samie as TYNE I determination ;
Table 1. Local, National, and Cross Ownership Rules continued
Year Local Market ! National Market Cross Ownership
; Rules
1994 Radio Sume as P9dn o Same as 19906, b1 the murket has ar Teast 20
. separately owned broadeast.
T Too TV stunons i market 1t the boSame as 1996 but in markets where firms newspaper. cable “voices: 2

seovmd outlen is: Financially roubled'
Cotyvet built or s pot among the
Smarker’ s dop-rated stanons attime of

purchase and > independenthy owned
TY surions renmain, AN owner may
also control overlapping stavons if
ey are based wn dhifferent designaied

nuarker areas,

own 2 TV doesn’t double count rowards

CASMs of nationwide poputation limi.

TV's and 6 radio stations or 1 TV
and 7 radio statons,

1t rhe market has an feast 10
separately owned broadeast.
newspaper, cable “voreesT 2TV
and 4 radio.

I TV oand | vadio atiowed

fevervwhere, TV Newspaper

cruss-ownership remain
prohibited (for now .,

Sopree: FOU Reconds and case v Atter 19300 only policy changes are presented in the table. Where “same™ 1 indicated. the same Timins

st

VIIL

es e CNted 10 previous periads,

Recent Developments

Adarand and O.80 v Firginia

After the suspension of the comparative hearing process due to the Bechiel decision. but

betore the implementation of the broadcast license auctions, two important court cases were
decrded which will impact the ability of the FCC to implement minority and tfemale ownership

andd cmplovment poheies in the future,

v the 1993 Sdarand decision [515 ULS. 200 (1995)]. the Supreme Court held that any

federal program that uses racial or ethnic criteria as a basis for deciston making must serve a
compelling governmental interest such as remedying past discrimination and must be narrowly
railored 1o serve that interest. Furthermore. the court ruled that any racial distinctions emploved
v ocal. state. or the federal government “must be analyzed by the reviewing court under strict
serutmy.” specifically overruling the standard of review used in Mero Broadceasting.

Cleast one ot the tollowmg conditions must apply: 1) Station has been off the air for at least four months (becanse ol financial

e ed e payer 1< the ondy reasonably available” entity willing to operate the station: 2) the strdon has an andience share

oo 4

L 33 sauen is m poor finaneiad condition (negative cash flow for the previous 3 vearsy: 4) ther2 is proat of no ow of own

Buscer: 5 there is o demonstration of “tangible and verifiable”™ public-interest benefits bevond mere cost savings and efficiencies.
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i Cndied States v Virginia, 518 U.S. 515 (1996). the Supreme Court considered the
distinctions made by local. state. and the federal government with respect to gender. In this case
the court reatfirmed that these gender distinctions need only satisfv “intermediate scrutiny™.
While the definition of intermediate scrutiny is somewhat vague, it is clear that intermediate
scrutiny 1s @ lower standard than strict scrutimy.

IN.  Conclusion

As described above. the history of the license application process has been subject to
many changes over the vears, Continuous changes in ownership regulations, and minority and
female ownership and employment policies have occurred throughout the period. The 1960s and
the 19705 saw an inerease in minority and gender policies. The basis tor many of these policies
were court rulings that reversed comparative hearing results. Yet. it was not until 1978 when the
comparative hearing process specifically outlined the use of minority ownership policies and the
introduction of other programs aimed to spark minority interest in the secondary license market.
Sinee this date. however. the constitutionality of minority and gender ownership policies have
hecome more uncertain and can be implemented only under more rigorous circumstances.
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